
Protect Against the Next Generation  
of Risk with Patent Insurance



It’s all thanks to the Information Age. The boom in technological 
innovations has triggered a corresponding spike in technology 
patents, many of which overlap and intertwine. This complex 
tangle means that any company that makes, uses or sells products 
that contain technology — that is, almost every company in 
operation today — could be unintentionally infringing, and 
therefore, a prime target for patent litigation.

While patent litigation isn’t a new threat, the insurance products 
that mitigate it are now better than ever. Brokers are in a unique 
position to introduce this new breed of patent insurance and 
to help business owners protect against the next generation of 
patent risk.

The Evolution of Patent Insurance Products
Twenty years ago, patent insurance policies were cumbersome 
and expensive, and the underwriting process was difficult. 
Unfortunately, old perceptions about patent insurance persist, 
perhaps impeding its adoption today. But today’s patent 
insurance products bear little resemblance to their predecessors. 
Now, companies can acquire customized policies that better align 
with their unique risk profile. 

Indeed, data makes all the difference in pricing today’s patent 
insurance policies — data that goes beyond a company’s size, 
industry and number of customers. To create a truly unique risk 
profile, insurance providers leverage metadata and algorithms 
that deliver more nuanced and detailed risk profiles. With 
this approach, providers can analyze such data points as the 
type of technology that the company makes, uses or sells; the 
company’s history of litigation; and the company’s business 
dynamics. 

Best-of-breed insurance providers will also consider key historical 
data points from existing customers that relate to the cost of 
patent licenses, litigation and settlements. In addition, quality 
providers will have in-house patent experts to interpret the 
collected data to draw insightful connections.

Taken altogether, these capabilities empower insurance providers 
to better quantify a company’s risk and customize a policy to 
meet their unique patent litigation needs. 

The Broker’s Role
Given the greater odds that their customers will be accused 
of patent infringement and the availability of new insurance 
products, many brokers see patent insurance as a growing part 
of their practice and something that should be considered in the 
context of intellectual property risk. Certainly, in their role, they 
can help their customers look at the big picture. For example, 
patent risk doesn’t just refer to the immediate and obvious 
threats that a software vendor might encounter; rather, it could 
be the indirect risk of the vendor’s customers being sued. 

Many brokers actually consider it an obligation to educate their 
clients about patent insurance.

I see it as my fiduciary duty to make my clients aware of 
[patent insurance]. I give them the opportunity to learn 
more about it and make a decision as to whether or not 
they want to pursue it. If I don’t do that, I’m failing them.

 -Adam McDonough 
 Executive Vice President, Lockton Insurance Brokers, LLC. 

Tales from the Trenches
Headlines regularly broadcast huge losses in patent infringement 
suits, but rarely do we hear stories about avoiding them 
altogether. These accounts are equally compelling and are largely 
made possible given the relationship the defendants have with 
an insurance provider who thoroughly understands the patent 
market and their risk.

Take, for instance, a software company that avoided millions 
of dollars in protracted litigation after being sued for patent 
infringement. Its patent insurance provider negotiated a maximum 
defense budget of $5,000 with a law firm familiar with the judge 
and plaintiff. Moreover, the insurance provider, a long-time 
participant in the intellectual property space, was able to purchase 
rights to the asserted patent and ended litigation, resolving the 
entire claim in just 95 days and at a cost of less than $3,700.

In another case, an e-retailer and an online marketing company 
both received patent assertion letters from the same plaintiff 
threatening costly litigation. With their patent insurance safety 
net, their provider investigated the letter, and found that it was 
sent to dozens of online businesses and that the risk was likely 
minimal. The two companies determined that a no-engagement 
strategy was best. They saved an estimated $40,000 to $60,000 
in fees to investigate the assertion letter, and avoided outside 
counsel. No litigation has been filed to date.

Often, it’s the timing of a patent lawsuit that can pose the 
greatest risk. For example, a pre-IPO telecommunications startup 
learned it had been sued for infringement. Its insurance provider 
discovered the suit was part of a campaign against dozens of its 
existing clients, so it was already familiar with the plaintiff and the 
ongoing litigation. After determining the best course of action 
would be to obtain rights to the asserted portfolio, the provider 
negotiated rights to the portfolio and licensed all of its relevant 
clients. The telecommunications startup avoided having to retain 
outside counsel, and its IPO continued on successfully.

Businesses Face New Frontier in Legal Risk
Today’s technology-based world and the patents accompanying 
each new technology innovation present a new frontier of legal 
challenges and risks that are more common and costly than ever 
before. With hard-won revenues at stake and the inevitability of 
patent infringement, the savvy business owner will protect their 
company with patent insurance and sleep easier knowing there’s 
a safety net in place.

Patent litigation is a cost of doing business in the 21st century, making a patent insurance 
policy a critical piece of operational risk coverage today.  
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